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IN THE SUPREME COURT OF JUSTICE    Claim No. 

(1) MR A PATIENT 

(2) MRS M PATIENT 

(3) MRS CHRISTINE ZED on behalf of the estate of MR CARL ZED and as a 

dependant of MR CARL ZED 

Claimants  

-and- 

(1) WILD WEST RAILWAY COMPANY LIMITED 

(2) ANEURIN BEVAN NHS TRUST 

Defendants 

__________________________________________________________ 

SKELETON ARUGMENT ON BEHALF OF THE DEFENDANTS 

__________________________________________________________ 

ISSUES:  

 

1. Whether Mr Patient should recover damages from the point of the attempted murder 

and murder or whether the strike out applications in relation to his claim should 

succeed. Furthermore, whether he can recover all the heads of loss he seeks, or only 

some of them, and, if only some, which ones.   

 

2. Whether Mrs Patient and Mrs Zed were owed a duty of care or whether the Trust’s 

strike out applications in relation to their claims should succeed.  

 

FACTS:  

 

3. On the 14th of November 2020, Mr Patient was involved in a rail crash wholly caused 

by the negligence of the Wild West Railway Company Limited, which it admitted to 

soon afterwards. 

 

4. At the time of the crash Mr Patient was 19 years old, born on 1st January 2001, and had 

worked as a well-known and well-paid TV actor, free from any serious physical or 

mental illness.  

 

5. After the rail crash, Mr Patient developed PTSD. Despite treatment, the PTSD got 

worse. He could not work, began to take illegal drugs, and he returned to live with his 

mother. 

 

6. Following an incident where he threatened his mother, Mrs Patient, with violence, Mr 

Patient was detained for a short period under section 2 of the Mental Health Act 1983 

and was released for treatment in the community.  
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7. From the 14th of November 2022, Mrs Patient repeatedly rang the Trust to say Mr 

Patient was mentally unwell and needed to be assessed under the Mental Health Act 

1983 or recalled and admitted to a psychiatric hospital. She said that she feared for her 

own life and the safety of others. The Trust failed to deal with the phone calls and no 

recall, treatment, or assessment was arranged.  

 

8. On the 1st of June 2023, Mr Patient attempted to kill his mother, ran into the street and 

killed Mr Zed, someone who was not known to him or the Trust before the killing. Mr 

Zed’s wife came upon the scene of the attack and saw Mr Zed as he was put into an 

ambulance and taken to hospital. He died 10 hours later.  

 

9. After Mr Patient was arrested and charged with the attempted murder of his mother and 

the murder of Mr Zed, he was transferred to a psychiatric hospital.  

 

10. The Trust accepts that it should have arranged for Mr Patient to be assess and that, had 

he been assessed he would have been recalled to hospital so that he could not have 

attacked either Mrs Patient or Mrs Zed.  

 

11. Mr Patient was psychiatrically very unwell after the events. For the purposes of the 

criminal trial, however, he was able, with the assistance of his lawyers, to decide not to 

plead guilty to attempted and actual manslaughter by reason of diminished 

responsibility, but to plead that he was insane at the time of the attacks within the second 

limb of M’Naghten (i.e. he knew what he was doing but not that what he was doing was 

morally and legally wrong). That plea of insanity was supported by psychiatric 

evidence. Having heard the evidence of 3 psychiatrists, the jury accepted that plea and 

so Mr Patient was found not guilty by reason of insanity. He was therefore detained 

under sections 37 and 41 of the Mental Health Act 1983 and he will not be released for 

some time. Mr Patient was detained under sections 37 and 41 of the Mental Health Act 

1983 and will not be released for some time.  

 

12. Mr Patient seeks damages from the Wild West Railway Company and the Trust 

including; 

 

a. general damages for pain, suffering and loss of amenity; 

 

b. damages for lost earnings for before and after the killing; and 

 

c. for care from the point when he is released from psychiatric hospital. 

 

13. It is accepted that had he not killed/attempted to kill, he would have been held for only 

6 months whereas now it is likely that he will be held for at least 10 years. He also seeks 

an indemnity against any claim brought against him by Mrs Zed as if her claim against 

the Trust fails, she will seek to recover her losses from Mr Patient. 

 

14. Mrs Patient contends that the Trust owed her a duty of care. She sues the Trust for;  
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a. failing to recall and detain Mr Patient;  

 

b. for her own pain and suffering; and  

 

c. for the care she now needs because she remains very disabled by the injuries 

she suffered. 

 

15. The widow of Mr Zed also contends that the Trust owes her a duty of care and sues it 

for;  

 

a. the losses suffered by his estate under the Law Reform (Miscellaneous 

Provisions) Act 1934; and 

 

b. for her own loss of dependency (both services and earnings) under the Fatal 

Accidents Act 1976. 

 

16. The Wild West Railway Company and the Trust applied to strike out Mr Patient’s claim 

from the point of the attempted murder and murder. These applications failed at first 

instance, and the Court of Appeal upheld those decisions.  

 

17. The Trust has also applied to strike out Mrs Patient’s and Mrs Zed’s claims on the basis 

that it did not owe them a duty of care. At first instance the strike out applications 

succeeded and this was unanimously upheld by the Court of Appeal.  

 

FIRST GROUND: 

 

18. There is no binding precedent on the issues before the Court under the First Ground.  

 

19. The only previous case to consider these issues substantively, Lewis-Ranwell v G4S 

Health Services (UK) Ltd and others [2024] EWCA Civ 138, [2024] 2 WLR 1377 was 

decided by a 2:1 majority in the Court of Appeal and, as of May 2024, was granted 

permission to appeal to the Supreme Court.  

 

20. It is respectfully submitted that the First Claimant’s case does not meet the high 

threshold of overcoming the relatively recent decisions of Henderson v Dorset 

Healthcare University NHS Foundation Trust [2020] UKSC 43; [2021] AC 563 and 

Gray v Thames Train Ltd [2009] UKHL 33; [2009] 1 A.C. 1339. 

 

The First Claimant should not recover damages following from his unlawful killing: 

 

21. It is submitted that the First Claimant’s reliance upon the second M’Naghten limb 

indicates a degree of responsibility for the unlawful killing, notwithstanding that this 

fell below the criminal mens rea. See Lewis-Ranwell v G4S Health Services (UK) Ltd 

and others [2024] EWCA Civ 138, [2024] 2 WLR 1377, [125]-[126] (Lady Andrews). 
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22.  That the disposal used was not penal bears no relevance, as in Henderson v Dorset 

Healthcare University NHS Foundation Trust [2020] UKSC 43; [2021] AC 563, [109] 

(Lord Hamblen JSC). 

 

23. The Court is invited to consider that the only justification for a bright line rule 

distinguishing ‘not guilty by insanity’ cases from ‘manslaughter with diminished 

responsibility’ cases rests in arbitrary legal formalism, as was expressed by Lady 

Andrews in Lewis-Ranwell v G4S Health Services (UK) Ltd and others [2024] EWCA 

Civ 138 at [123]. 

 

24. A formulation of the ex turpi causa rule based on turpitude is unsound. “Turpitude” 

implies an assessment of the degree of personal responsibility, which was not the basis 

of the Court’s decision in Gray or Henderson. See Lewis-Ranwell v G4S Health 

Services (UK) Ltd and others [2024] EWCA Civ 138, [75] (Lord Underhill). 

 

25. The Court is invited to consider that the same justification for denying recovery in 

diminished responsibility cases applies equally to insanity cases. See Lewis-Ranwell v 

G4S Health Services (UK) Ltd and others [2024] EWCA Civ 138, [2024] 2 WLR 1377, 

[136] (Lady Andrews). 

 

26. Public policy considerations in preventing remuneration for unlawful killers should not 

be considered at the granular level. The Court is invited to place significant weight on 

the policy impacts of a distinguishment between the present case and the preceding 

position as it stands. See Henderson v Dorset Healthcare University NHS Foundation 

Trust [2020] UKSC 43; [2021] AC 563, [129], [131]; [134]-[137] (Lord Hamblen JSC). 

Policy as preventative of the First Claimant’s recovery of the heads of loss sought: 

 

27. The First Claimant’s unlawful killing and attempted killing were directly causative of 

his inability to make further earnings. Liability on a counter-factual basis is precluded. 

See Gray v Thames Train Ltd [2009] UKHL 33; [2009] 1 A.C. 1339, [48]-[49] (Lord 

Hoffmann). 

 

28. Even though the First Claimant did not meet the standard of criminal mens rea, he chose 

to plead on the basis that he knew what he was doing, and was therefore responsible to 

some degree. Applying Gray v Thames Train Ltd [2009] UKHL 33; [2009] 1 A.C. 1339, 

[78] (Lord Rodger of Earlsferry), the civil courts ought to proceed on that basis. 

 

29. Lord Hoffmann’s “wider rule” precludes recovery of the other heads of loss, see Gray 

v Thames Train Ltd [2009] UKHL 33; [2009] 1 A.C. 1339 [55] and Henderson v Dorset 

Healthcare University NHS Foundation Trust [2020] UKSC 43; [2021] AC 563, [148] 

(Lord Hamblen JSC). 

 

SECOND GROUND: 

30. The Second Defendant’s strike out applications against the Second and Third 

Claimant’s claims should succeed. 
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Public authorities do not owe a duty of care to prevent the occurrence of harm: 

31. It is respectfully submitted that the Second Defendant does not owe the Second or Third 

Claimant a duty of care to prevent harm caused by a third party.  

 

32. In the Supreme Court case of Poole Borough Council v GN and another [2019] UKSC 

25, [2019] 2 W.L.R. 1478 (Poole), Lord Reed upheld the general principle that there is 

no liability for the wrongdoing of a third party, even if that wrongdoing is reasonably 

foreseeable, unless one of the four outlined exceptions is met. [76] 

 

33. The exceptions are not fulfilled because;  

 

a. the Second Defendant did not assume a responsibility to protect the Second or 

Third Claimant. Although the Second Claimant voiced her anxiety to the Second 

Defendant, Lord Reed stated in Poole that voicing an anxiety does not amount 

to reliance. Consequently, there is no assumption of responsibility; [79] [81] 

 

b. the Second Defendant plainly did not prevent another from preventing the harm 

caused to either the Second or Third Claimant;  

 

c. the Second Defendant’s level of control over the First Claimant was insufficient 

to subject them to a duty of care. Section 17E of the Mental Health Act 1983 

confers a discretionary power to the Second Defendant to recall individuals 

alongside two, as the case of Palmer v Tees HA [1999] EWCA Civ 1533, [2000] 

P.I.Q.R P1 found at [12], considerably restrictive threshold conditions. 

Although the Second Defendant had the power to recall the First Claimant, Lord 

Reed stated in Poole that public authorities do not owe a common law duty of 

care merely because they have statutory duties which could prevent someone 

from suffering harm; [65] 

 

d. the Second Defendant’s status does not obligate them to protect the Second or 

Third Claimant. Lord Reed stated in the case of Robinson v Chief Constable of 

West Yorkshire [2018] UKSC 4, [2018] A.C. 736 (Robinson) that public 

authorities are subject to the same common law duties as private individuals. 

Consequently, the Second Defendant does not have a unique status that would 

obligate them to protect either the Second or Third Claimant. [32]  

 

34. Therefore, the Second Defendant does not owe a duty of care to either the Second or 

Third Claimant.   

A duty of care would encourage NHS Trusts to exercise its powers defensively: 

35. It is respectfully submitted that the power to recall should not obligate the Second 

Defendant to owe a duty of care in order to prevent them from exercising it defensively. 

 

36. In the case of Robinson, Lord Mance upheld the policy consideration that it is within 

the public interest to avoid public authorities utilising their powers in a defensive 

manner to avoid litigation. It was further held that this argument was too considered, 

authoritative, and powerful to be consigned to history. [110] [112] – [113] 
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37. If the Second Defendant is found to have owed a duty of care, it would increase the 

threat of litigation to NHS Trusts, which would encourage them to exercise its power 

defensively rather than for its primary function, which is outside the public interest.   

 

38. The Second Defendant should therefore not owe a duty of care to either the Second or 

Third Claimant.  

Conclusions:  

39. For the reasons set out above, the Defendants respectfully submit that: 

 

a. Mr Patient should not recover damages from the point of his unlawful killing of 

Mr Zed and attempted unlawful killing of Mrs Patient. The heads of loss 

claimed ought to be precluded under both/either the narrower or wider 

construction of the ex turpi causa rule. 

 

b. The Trust does not have a duty of care towards Mrs Patient or Mrs Zed, and 

therefore their strike out applications should succeed.  

 

JAMES CAIRNS (LEADING COUNSEL) 

BERENGER VOEGT (JUNIOR COUNSEL) 

17 JUNE 2024 
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